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REPUBLIC OF VANUATU

Assent: 02/01/2018
Commencement: 05/01/2018

E-BUSINESS (AMENDMENT)
ACT NO. 30 OF 2017

An Act to amend the E-Business Act [CAP 264], amdrélated purposes.
Be it enacted by the President and Parliament!msvie

1 Amendments

The E-Business Act [CAP 264] is amended as seinaie Schedule, and any
other item in the Schedule has effect accordiritstterms.

2 Commencement
This Act commences on the day on which it is ptigicsin the Gazette.
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SCHEDULE
AMENDMENTS OF THE E-BUSINESS ACT [CAP 264]

SCHEDULE

AMENDMENTS OF THE E-BUSINESS ACT [CAP 264]

1 Whole of the Act (except the definition of Minister in section 1
and section 19)

Delete “Minister” (wherever occurring), substitute “Commission”

2 Section 1
Insert in their correct alphabetical positions

“ “beneficial owner” has the meaning given by sectilA;

“confidential information” means information thatsupplied to or obtained by
the Commission in the performance of its functionghe exercise of its powers
under this Act, but does not include informatioatth

@) can be disclosed under any provision of thig 8ic
(b) is already in the public domain; or

(© consists of aggregate data from which no infdram about a specific
person or business can be identified;

“controller” of an applicant for a licence or aditsee means a person who
exercises influence, authority or power over deaisiabout the applicant’s or
licensee’s financial or operating policies, inchglias a result of, or by means of,
a trust, agreement, arrangement, understandingpotige, and “control” has a
corresponding meaning;

“Court” means the Supreme Court of Vanuatu;
“director” of an applicant for a licence or licensee means:

(@) any person occupying the position of a direofdhe applicant or
licensee, regardless of the name given to theiposir

(b) any person held out by the applicant or licerntsebe a director;
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“domestic regulatory authorityheans a body or agency established by or under a
law of Vanuatu that:

@) grants or issues under that law or any otn&dicences, permits,
certificates, registrations or other equivaleninmiesions; and

(b) performs any other regulatory function relae@d matter referred to in
paragraph (a), including developing, monitoringeoforcing compliance
with standards or obligations prescribed by or uildat law or any other
law;

“Financial Intelligence Unit” means the Financiatdlligence Unit established
under section 4 of the Anti-Money Laundering andi@er-Terrorism Financing
Act No. 13 of 2014;

“foreign government agencyheans:
(€)) a body or agency established by or under afaaforeign country; or

(b) an arm, ministry, department, or instrumenyaif the government of a
foreign country; or

(c) a body or agency of a foreign country set yadhministrative act for
governmental purposes;

“foreign serious offence” means:

@) an offence against a law of another country; thtéhe relevant act or
omission had occurred in Vanuatu, would be an cffeagainst the laws of
Vanuatu, for which the maximum penalty is imprisamfor at least 12
months; or

(b) an offence prescribed by the regulations;
“foreign tax evasion offence” means conduct that:

(a) amounts to an offence against a law of a fare@untry; and
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(b)

(€)

relates to a breach of a duty relating to angosed under the law of the
foreign country (whether or not that tax is imposeder a law of
Vanuatu); and

would be regarded by the courts of Vanuaturagffence of fraudulent
evasion of tax for which the maximum penalty is irmpnment for at least
12 months, had the conduct occurred in Vanuatu;

“key person” of an applicant for a licence or &fisee means a beneficial owner,
owner, controller, director or manager of the aqgoit or licensee;

“law enforcement agencyheans:

@)
(b)
(€)
(d)
(e)

the Vanuatu Police Force; or

the Office of the Public Prosecutor; or

the department responsible for customs arahthtevenue; or
the department responsible for immigration; or

such other persons prescribed for the purpafsiss definition;

“licence” means a licence issued under section 14B;

“licensee” means the holder of a licence;

“manager” of an applicant for a licence or a licemsneans:

@)

(b)

an individual who occupies the position of théef executive officer
(however described) of the applicant or licensee; o

an individual who under the immediate authooityhe chief executive
officer or a director of the applicant or licensegrercises the management
functions of the applicant or licensee;

“owner” of an applicant for a licence or a licenseeans a person who has a legal
entitlement of 25% or more of the applicant ortisee by way of ownership of
shares or otherwise, and “own” and “ownership” hawmrresponding meaning;
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“regulatory law” means a law that provides for:

@) the grant or issue of licences, permits, dediés, registrations or other
equivalent permissions; and

(b) other regulatory functions related to a mattéerred to in paragraph (a),
including monitoring or enforcing compliance wittaisdards or
obligations prescribed by that law;

“Sanctions Secretariat” means the Sanctions Se@eéstablished under
section 17 of the United Nations Financial Sandtifwet No. 6 of 2017;"

3 Section 1 (definition of Financial Transactions Reporting Act)
Repeal the definition.

4 After section 1
Insert

“1A. Meaning of beneficial owner

(2) A beneficial owner of an applicant for a licemar a licensee is a natural
person who ultimately owns or ultimately contrdie eipplicant or
licensee.

(2) For the purpose of the subsection (1), ultityadens and ultimately
controls include circumstances where ownershipatrol is exercised:

@) through a chain of ownership; or

(b) by a means of indirect control that may notehkagal or equitable
force, or be based on legal or equitable rights.”

5 After Part 3
Insert

“PART SA—LICENCE FOR INTERNET-BASED E-
CURRENCY BUSINESS
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14A.

1)

)

®3)

14B.

(1)

Application for licence to conduct internet-baed e-currency business

A company registered under the Companies Act apgply to the
Commission for a licence to conduct an internetdascurrency
business.

An application for a licence must:
(@) be made to the Commission in the prescribeu;fand
(b) include the following:

0] details of each key person of the applicant;

(i) details as required by the Commission on wheth
beneficial owner of the applicant is a beneficiaher,
owner or controller of an entity licensed or regist under
a regulatory law of Vanuatu or a foreign jurisdicti

(i)  details of the source of funds used to pag tapital of the
applicant; and

(© be accompanied by the prescribed fee.

The Commission may require an applicant to jpi@guch additional
information as the Commission considers necessatgtermine an
application.

Issue of licence
The Commission may issue a licence if:

@) the application for the licence complies wiglction 14A; and

(b) the Commission is satisfied that the appliqgeogsesses the
required expertise and skills to conduct an intebased e-
currency business; and

(© the Commission is:
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0] satisfied that each key person of the applicaatfisand
proper person; and

(i) satisfied of the source of funds used to gdag ¢apital of the
applicant.

(2) In deciding whether a key person of the appli¢a a fit and proper
person, the Commission must have regard to:

@) whether the person has been convicted offema or is subject
to any criminal proceedings; and

(b) whether the person is listed on a United NatiBmancial
Sanctions list, a financial sanctions list under thmited Nations
Financial Sanctions Act No. 6 of 2017 or a finahsanctions list
under the law of any jurisdiction; and

(c) any other fit and proper criteria prescribedioy Regulations.

3) Upon issuing a licence, the Commission is fooant the licensee as an e-
services provider.

(4) The appointment made under subsection (3) bripublished in the
Gazette.

(5) The terms and conditions and the period of appwnt are to be set out in
a licensing agreement between the Commission and-gervices
provider.

(6) An e-services provider is:

(@) not deemed to be a financial institution as@sequence of it
providing e-currency services; and

(b) not deemed to be carrying on international bapkusiness under
the International Banking Act [CAP 280] as a consawe of it
providing e-currency services; and

(c) bound by the the Anti-Money Laundering and GewTerrorism
Financing Act No. 13 of 2014; and
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()

(8)

9)

14C.

1)

()

®3)

(d) bound by the Code.

An e-services provider must not carry on ansitess activities other than
the e-currency services and such other activitiasdre incidental to or in
furtherance of its e-currency services.

Subject to subsection (9), the e-services plervinay establish and
maintain such bank accounts in such jurisdictiang determines
necessary for it to provide e-currency services.

An e-services provider must not:

@) establish and maintain a bank account withfamancial institution
that does not have an effective anti- money laundexnd counter-
terrorism financing policy; or

(b) establish and maintain any bank account irriadiction that does
not have legislation or regulations equivalent® Anti-Money
Laundering and Counter-Terrorism Financing Act l®&.of 2014.

Licensee to give notice of certain changes@mmission
A licensee must give the Commission writtetigeof a change in:

(a) a key person of the licensee; or

(b) the circumstances of a key person of the lieeribat may affect
whether he or she meets fit and proper criteria; or

(©) the source of funds used to pay the capitthelicensee,
within 14 days after the change occurs.

If a licensee fails to comply with subsect{@), the licensee commits an
offence punishable upon conviction by a fine natemding VT 125
million.

If a licensee fails to comply with subsect{@), the Commission may by
notice in writing to the licensee suspend or reuviilelicensee’s licence.
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(4)

(5)

(6)

()

If a licensee does provide the informatiomexguired under subsection (1),
but the Commission is not satisfied:

@) that the key persons of the licensee are ft@oper persons to
fulfil the responsibilities of their positions hag regard to the
matters referred to in subsection 14B(2); or

(b) as to the source of funds used to pay theaagithe licensee,

the Commission may by notice in writing to theelisee suspend or
revoke the licensee’s licence.

Before suspending or revoking a licence urstdasection (3) or (4), the
Commission must give written notice to the licentes it proposes to
suspend or revoke the licence and the reasonkdaetocation.

The licensee may within 14 days after recgj\amotice under
subsection (5) give the Commission written reasamg the licence
should not be suspended or revoked.

The Commission may suspend or revoke a liasadieence if:

(a) the licensee does not give the Commission nsagoder
subsection (6); or

(b) having taken into account the licensee’s reasthe Commission
is of the opinion that the licensee has failedniovs good cause
why the licence should not be suspended or revoked.
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PART 3B—SUPERVISION

14D.

(1)

()

®3)

14E.

Yy

()

Commission may require information and documets relating to
licensee

Subject to subsection (2), the Commission rbgynotice in writing to a
licensee, require the licensee to provide the Casion with information
or documents, or both, specified in the notice inithe period set out in
the notice.

The information or documents must relate to:

@) the licensee’s integrity, competence, finansiahding or
organisation; or

(b) the licensee’s compliance with this Act, thegRlations or the
Code.

If the licensee:

(@) refuses or fails to give the Commission therimfation or
documents required by the Commission; or

(b) knowingly or recklessly gives the Commissioformation or
documents that are false or misleading,

the licensee commits an offence punishable upawiction by a fine not
exceeding VT 75 million.

On-site inspections
The Commission may conduct on-site inspectairthe business premises
occupied by a licensee at any time during normairtass hours.

The Commission may for the purposes of subsedt):

@) enter the business premises of the licenseegdardinary business
hours; and
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®3)

(4)

(5)

(6)

14F.

(b) inspect and take copies of any books, accamisdocuments of
the licensee that relate to:

® the licensee’s integrity, competence, finansiainding or
organisation; or

(i)  the licensee’s compliance with this Act, thedrilations or
the Code.

The licensee must cooperate fully with the Cassion by:

(a) giving the Commission all the information, andking available
the documents it requires; and

(b) if necessary, giving the Commission appropnatekspace and
reasonable access to office services, during gpeition.

If a person intentionally obstructs the Comiigissn the exercise of the
Commission’s powers under this section, the pecsonmits an offence
punishable upon conviction by:

(a) in the case of a natural person - a fine nogedting VT 15 million
or imprisonment not exceeding 5 years, or both; or

(b) in the case of a body corporate - a fine noeeding VT 75
million.

In this section, a reference to the Commissictudes a person appointed
by the Commission in writing as an authorised effifor the purposes of
this section.

An authorised officer must produce written evide of his or her
appointment if required to do so while carrying outsite inspections.

Commission may request information and documes

For the purpose of performing a function or exémgs power under this Act, the
Commission may request information or documentsotin, from any or all of
the following:
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@)
(b)

(€)
(d)
(e)
(f)

14G.

1)

the Financial Intelligence Unit;

a supervisor within the meaning of the Anti-MgriLaundering and
Counter-Terrorism Financing Act No. 13 of 2014;

the Sanctions Secretariat;
a law enforcement agency;
a domestic regulatory authority;

a foreign government agency that carries ootfions corresponding or
similar to the functions carried out by a body geiacy referred to in

paragraph (a), (b), (c), (d) or (e).”

Suspension or revocation of licence

The Commission may by notice in writing to @lsee suspend or revoke
the licensee’s licence if the Commission:

(a) has reasonable grounds to believe that:

® the licensee has contravened a provision ofAthi-Money
Laundering and Counter-Terrorism Financing Act N®.
of 2014 and that contravention has resulted irutieeof an
enforcement measure under Part 10AA of that Act; or

(ii) a key person does not meet the fit and propgquirements
under this Act or the Regulations; or

(i)  the licensee has committed an offence agangtprovision
of this Act; or

(iv)  the licensee has contravened the Code; or

(b) is not satisfied of the source of funds usepay the capital of the
licensee.
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(2) Before suspending or revoking a licence, then@ission must give
written notice to the licensee that the Commisgimposes to suspend or
revoke the licence and the reasons for the suspensirevocation.

3) The licensee may within 14 days after receianmptice under
subsection (2) give the Commission written reasamg the licence
should not be suspended or revoked.

(4) The Commission may suspend or revoke a licem$ieence if:

@) the licensee does not give the Commission rsasoder
subsection (3); or

(b) having taken in to account the reasons ofittemsee, the
Commission is of the opinion that the licenseefhdsd to show
good cause why the licence should not be susperdeyoked.

PART 3C—DISCLOSURE OF INFORMATION

14H. Disclosure of confidential information
Q) The Commission may disclose confidential infation if the disclosure:

@) is required or authorised by the Court; or

(b) is made for the purpose of performing a funttio exercising a
power under this Act; or

(© is made to the Financial Intelligence Unit floe purpose of
performing a function or exercising a power undher Anti-Money
Laundering and Counter-Terrorism Financing Act N®&.of 2014,
or

(d) is made to a supervisor within the meanindhefAnti-Money
Laundering and Counter-Terrorism Financing Act & of 2014
for the purpose of performing a function or exengsa power
under that Act; or

(e) is made to a law enforcement agency for thpqae of
investigating or prosecuting an offence againswadf Vanuatu
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(f)

()]

(h)

(i)

for which the maximum penalty is a fine of at led$t1 million or
imprisonment for at least 12 months; or

is made to a law enforcement agency for theppse of
investigating or taking action under the ProceddSriome Act
[CAP 284]; or

is made to a to domestic regulatory authootytiie purpose of
carrying out its regulatory functions; or

is made to the Sanctions Secretariat for thpgme of performing a
function or exercising a power under the Unitedidte Financial
Sanctions Act No. 6 of 2017; or

is made to a foreign government agency in ataonce with
section 141.

(2) A person who contravenes subsection (1) comamtoffence punishable
upon conviction by:

@) for an individual-a fine not exceeding VT 18lion or
imprisonment for a term not exceeding 5 years,obh;tand
(b) for any other person - a fine not exceedingABTmillion.
141.  Disclosure to foreign government agency

The Commission may disclose confidential informatio a foreign government

agency if:

@) the Commission is satisfied that the disclossifer the purpose of:

(i)

(ii)

performing a function or exercising a power anthe foreign
government agency’s own regulatory legislationluding
investigating a breach of that legislation; or

performing a function or exercising a powerden the foreign
jurisdiction’s anti-money laundering and countardesm
financing regulation and supervision laws; or

E-Business (Amendment) Act No. 30 of 2017 15



SCHEDULE
AMENDMENTS OF THE E-BUSINESS ACT [CAP 264]

(i)  performing a function or exercising a powerder the foreign
jurisdiction’s financial sanctions laws; or

(iv)  investigating or prosecuting a foreign seriafi®nce or a foreign
tax evasion offence; or

(V) investigating or taking action under the forejgrisdiction’s
proceeds of crime laws; and

(b) the Commission is satisfied that:

0] the information will be used for a proper regialry, supervisory or
law enforcement purpose; and

(i)  the agency is subject to adequate restrictmms$urther disclosure.”

6 Section 18
Repeal the section, substitute

“18. Indemnity from liability

A person is not subject to any civil or criminability, action, claim or demand
for anything done or omitted to be done by the eia good faith under or for
the purposes of this Act.”

7 Transitional provision for certain licensee information

(2) This provision applies to a licensee if, imnadly before the
commencement of this Act, the licensee’s licence indorce under the ;
E-Business Act [CAP 264].

(2) The licensee must provide the Commission wWithibformation required
under subparagraphs 14A(2)(b)(i), (ii) and (iii)tbé E-Business Act
[CAP 264] as amended by this Act (“the additiomdbrmation”) within 6
months after the commencement of this Act.

3) If the licensee does not provide the additiongdrmation as required
under subsection (2), the Commission may by naticeriting to the
licensee revoke the licensee’s licence.
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(4)

(5)

(6)

()

(8)

If the licensee does provide the additionabinfation as required under
subsection (2), but the Commission is not satisfvétl the additional
information having regard to the matters set out in

subparagraphs 14B(1)(c)(i) and (ii) of the E-Busséct [CAP 264] as
amended by this Act, the Commission may by noticeriting to the
licensee revoke the licensee’s licence.

Before revoking a licence under subsectioro(3®), the Commission
must give written notice to the licensee that dgmses to revoke the
licence and the reasons for the revocation.

The licensee may within 14 days after receiamptice under
subsection (5) give the Commission written reasamg the licence
should not be revoked.

The Commission may revoke a licensee’s licence:

@) if the licensee does not give the Commissiaswoas under
subsection (6); or

(b) having taken in to account the licensee’s reasthhe Commission
is of the opinion that the licensee has failedniovs good cause
why the licence should not be revoked.

A term or expression used in this item hasstiae meaning as in the E-
Business Act [CAP 264] as amended by this Act.
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