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REPUBLIC OF VANUATU

Assent: 02/01/2018
Commencement: 05/01/2018

MUTUAL FUNDS (AMENDMENT)
ACT NO.26 OF 2017

An Act to amend the Mutual Funds Act No. 38 of 20&&d for related purposes.
Be it enacted by the President and Parliamentlmsvi®

1 Amendments

The Mutual Funds Act No. 38 of 2005 is amendedea®st in the Schedule, and
any other item in the Schedule has effect accortdintp terms.

2 Commencement
This Act commences on the day on which it is ptigiésin the Gazette.
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SCHEDULE
AMENDMENTS OF MUTUAL FUNDS ACT NO. 38 OF 2005

SCHEDULE

AMENDMENTS OF MUTUAL FUNDS ACT NO. 38 OF
2005

1 Subsection 1(1)
Insert in their correct alphabetical positions:
“beneficial ownerhas the meaning given by section 1A;

confidential information means information that is supplied to or obtaibgdhe
Commission in the performance of its functionshar éxercise of its powers
under this Act, but does not include informatioatth

(a) can be disclosed under any provision of thig i

(b) is already in the public domain; or

(© consists of aggregate data from which no infdrom about a specific
person or business can be identified:;

domestic regulatory authority means a body or agency established by or under a
law of Vanuatu that:

(a) grants or issues under that law or any othelit@nces, permits,
certificates, registrations or other equivaleninpissions; and

(b) performs any other regulatory function relatee matter referred to in
paragraph (a), including developing, monitoringenforcing compliance
with standards or obligations prescribed by or urkiat law or any other
law;

equity controller, for a mutual fund, means a person who holds lke$y to
hold more than 10% of the equity interests in tiedf

Financial Intelligence Unit means the Financial Intelligence Unit established
under section 4 of the Anti-Money Laundering anditer-Terrorism Financing
Act No. 13 of 2014;

foreign government agencymeans:

(a) a body or agency established by or under afaforeign country; or

Mutual Funds (Amendment) Act No. 26 of 2017 3



SCHEDULE
AMENDMENTS OF MUTUAL FUNDS ACT NO. 38 OF 2005

(b)

(€)

an arm, ministry, department or instrumentaditghe government of a
foreign country; or

a body or agency of a foreign country set updministrative act for
governmental purposes;

foreign serious offencemeans:

@

(b)

an offence against a law of another country; ththe relevant act or
omission had occurred in Vanuatu, would be an cffeagainst the laws of
Vanuatu, for which the maximum penalty is imprisamfor at least 12
months; or

an offence prescribed by the Regulations;

foreign tax evasion offenceneans conduct that:

@)
(b)

(€)

amounts to an offence against a law of a fare@untry; and

relates to a breach of a duty relating to angosed under the law of the
foreign country (whether or not that tax is imposeder a law of
Vanuatu); and

would be regarded by the courts of Vanuaturagffence of fraudulent
evasion of tax for which the maximum penalty is irspnment for at least
12 months, had the conduct occurred in Vanuatu;

law enforcement agencyneans:

@
(b)
(€)
(d)
(e)

the Vanuatu Police Force; or

the Office of the Public Prosecutor; or

the department responsible for customs anddniavenue; or
the department responsible for immigration; or

such other persons prescribed for the purpafstiss definition;

licencemeans a licence issued under section 6 or 9;

licenseemeans the holder of a licence;

Mutual Funds (Amendment) Act No. 26 of 2017 4



SCHEDULE
AMENDMENTS OF MUTUAL FUNDS ACT NO. 38 OF 2005

regulatory law means a law that provides for:

@)

(b)

the grant or issue of licences, permits, dediés, registrations or other
equivalent permissions; and

other regulatory functions related to a mattéerred to in paragraph (a),
including monitoring or enforcing compliance wittasdards or
obligations prescribed by that law;

Sanctions Secretariatmeans the Sanctions Secretariat established under
section 17 of the United Nations Financial Sanatifwet No. 6 of 2017;"

2

Subsection 1(1) (definition of controller)

Repeal the definition.

3

Subsection 1(1) (definition of licensed mutual fund)

Repeal the definition.

4
Insert

“1A
@)

)

®3)

(4)

After section 1

Meaning of beneficial owner

A beneficial owner of a person or entity issural person who ultimately
owns or ultimately controls the person or entity.

For the purpose of this secti@montrol means to exercise influence,
authority or power over decisions about the finahar operating policies
of a person or entity, including as a result ofppmeans of, a trust,
agreement, arrangement, understanding or practice.

For the purpose of this sectimwn means having a legal entitlement of
25% or more of a person or entity by way of owngrsti shares or
otherwise, and “ownership” has a corresponding nmgan

For the purpose of this sectiaftimately owns andultimately controls
include circumstances where ownership or contrekercised:

@) through a chain of ownership; or

(b) by a means of indirect control that may notehkagal or equitable
force, or be based on legal or equitable rights.”
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SCHEDULE
AMENDMENTS OF MUTUAL FUNDS ACT NO. 38 OF 2005

5 Paragraph 4(2)(e)
Repeal the paragraph, substitute
“(e) details of each administrator and promotethef mutual fund; and

(ea) details of each beneficial owner of each athinator and promoter of the
mutual fund; and

(eb) details as required by the Commission on wdredtbeneficial owner
referred to in paragraph (ea) is a beneficial ovafiemn entity licensed or
registered under a regulatory law of Vanuatu areign jurisdiction; and

(ec) details as required by the Commission on tlece of equity of the
mutual fund; and”

6 Section 4
Add at the end

“(3) The Commission may require the applicant tppy further information
and documents to enable the Commission to deterwiie¢her a licence
should be granted.”

7 Paragraphs 5(2)(a)
Repeal the paragraph, substitute

“(@) details of each operator, equity controlled gmomoter of the mutual fund;
and

(aa) details of each beneficial owner of each dperaquity controller and
promoter of the mutual fund; and

(ab) details as required by the Commission on wdredtbeneficial owner
referred to in paragraph (aa) is a beneficial ovafiemn entity licensed or
registered under a regulatory law of Vanuatu areai§in jurisdiction; and

(ac) details as required by the Commission on dlece of equity of the
mutual fund; and”

8 Paragraph 5(2)(b)
After “or” insert “equity”

9 Paragraph 6(1)(a)
Repeal the paragraph, substitute

“(@) each administrator and promoter of the mutuadl is a fit and proper
person; and
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SCHEDULE
AMENDMENTS OF MUTUAL FUNDS ACT NO. 38 OF 2005

(@aa) each beneficial owner of each administratdr@omoter of the mutual
fund is a fit and proper person; and

(ab) the source of equity of the mutual fund isegtable; and”

10 Paragraph 6(2)(a)
Repeal the paragraph, substitute

“(@) each operator, equity controller and promeotethe mutual fund is a fit
and proper person; and

(@aa) each beneficial owner of each operator, eaquaityroller and promoter of
the mutual fund is a fit and proper person; and

(ab) the source of equity of the mutual fund isegtable; and”

11 After subsection 6(2)
Insert

“(2A) In deciding under paragraphs (1)(a), (1)(42)(a) and (2)(aa), whether a
person is a fit and proper person, the Commissiost mave regard to:

(a) whether the person has been convicted of @amodf or is subject
to any criminal proceedings; and

(b) whether the person is listed on a United NatiBmancial
Sanctions list, a financial sanctions list under thmited Nations
Financial Sanctions Act No. 6 of 2017 or a finahsanctions list
under a law of any jurisdiction; and

(© any other fit and proper criteria as prescribgdhe Regulations.”

12 Subparagraph 8(2)(a)(ii)
Repeal the subparagraph, substitute

“(ii)  details of each director and manager of tbenpany, and each person with
a controlling interest in the company; and

(iila) details of each beneficial owner of the comgaand
(iib)  details as required by the Commission on \Wwaet beneficial owner of
the company is a beneficial owner of an entityrigsd or registered under

a regulatory law of Vanuatu or a foreign jurisdicti and

(iic) details of the source of funds used to payc¢hpital of the company; and”
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SCHEDULE
AMENDMENTS OF MUTUAL FUNDS ACT NO. 38 OF 2005

13 Subparagraph 8(2)(b)(ii)
Repeal the subparagraph, substitute
“(ii)  details of each general partner of the parshe; and

(iif)  details of each beneficial owner of the pamship; and

(iv)  details as required by the Commission on whethbeneficial owner of
the partnership is a beneficial owner of an eniitgnsed or registered
under a regulatory law of Vanuatu or a foreigngdiction; and

(V) details of the source of funds used to paycttal of the partnership.”

14 At the end of section 8
Add

“(3) For the purposes of subparagraph (2)(a)(ipeeson has a controlling
interest in a company if the person:

(a) has a legal entitlement to 25% or more of tlees in the
company, or

(b) otherwise exercises influence, authority or poawver the
company’s financial or operating policies.

(4) The Commission may require the applicant tg8ufurther information
and documents to enable the Commission to deterwhegher a licence
should be granted.”

15 Subsection 9(1)
Delete “the administrator”

16 Paragraph 9(1)(a)
Delete “has”, substitute “the administrator has”

17 Paragraph 9(1)(b)

Repeal the paragraph, substitute

“(b) each person referred to in subparagraph 8(@)(eB(2)(a)(iia), 8(2)(b)(ii)
or 8(2)(b)(iii) is a fit and proper person; and

(© the source of funds used to pay the capitéh@icompany or partnership is
acceptable.”
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SCHEDULE
AMENDMENTS OF MUTUAL FUNDS ACT NO. 38 OF 2005

18 After subsection 9(1)

Insert

“(2A) In deciding under paragraph (1)(b) whethgreason is a fit and proper
person, the Commission must have regard to:

(@) whether the person has been convicted of @amodf or is subject
to any criminal proceedings; and

(b) whether the person is listed on a United NatiBmancial
Sanctions list, a financial sanctions list under thmited Nations
Financial Sanctions Act No. 6 of 2017 or a finahsanctions list
under a law of any jurisdiction; and

(© any other fit and proper criteria as prescribgdhe Regulations.”

19 After section 10
Insert

“10A Administrator to give notice of certain changes to Commission
Q) The administrator of a mutual fund must give @ommission written
notice of a change:
@) to a person referred to in:
® paragraph 4(2)(e) or (ea); or
(i) paragraph 5(2)(a) or (aa); or
(i)  subparagraph 8(2)(a)(ii) or (iia); or
(iv)  subparagraph 8(2)(b)(ii) or (iii); or

(b) in the circumstances of a person referred amagraph (a), that
may affect whether the person meets fit and proptaria; or

(c) to the source of equity of the mutual fund; or
(d) to the source of funds used to pay the capftdie administrator,

within 14 days after the change occurs.
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SCHEDULE
AMENDMENTS OF MUTUAL FUNDS ACT NO. 38 OF 2005

)

@)

(4)

20

If an administrator fails to comply with subsen (1), the administrator
commits an offence punishable upon conviction by:

@) if the licensee is a natural person - a fineexgeeding VT 25
million or imprisonment not exceeding 15 yearsboth; or

(b) in any other case - a fine not exceeding VT f@bon.
If an administrator fails to comply with subsien (1), the Commission
may by notice in writing to the administrator susg@r revoke the

administrator’s licence under section 19.

If an administrator does provide the inforroatas required under
subsection (1), but the Commission is not satisfied

(@) that a person referred to in subparagraph)(@)(éi), (iii) or (iv)
is a fit and proper person having regard to théeraset out in
subsection 6(2A) or 9(1A); or

(b) as to the source of equity of the mutual fuod,;

(©) as to the source of funds used to pay thealagfithe
administrator,

the Commission may by notice in writing to the auistrator suspend or
revoke the administrator’s licence under sectiori 19

Subsection 11(4)

Repeal the subsection, substitute

“(4)

21

If an administrator or auditor of a mutual fufails to comply with this
section, the administrator or auditor commits derfe punishable upon
conviction by:

(@) if the administrator or auditor is a naturalgea - a fine not
exceeding VT 25 million or imprisonment not exceedi5 years,
or both; or

(b) in any other case - a fine not exceeding VT fd@%on.”

Subsection 13(3)

Repeal the subsection, substitute
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SCHEDULE
AMENDMENTS OF MUTUAL FUNDS ACT NO. 38 OF 2005

“(3) If a person transfers or deals with an interesappoints a director or
manager, without the Commission’s approval, the@ecommits an
offence punishable upon conviction by:

@) if the person is a natural person - a fineexaeeding VT 25
million or imprisonment not exceeding 15 yearsboth; or

(b) in any other case - a fine not exceeding VT f@bon.”

22 After section 18
Insert

“18A Commission may request information and documets

For the purpose of performing a function or exémgs power under this Act, the
Commission may request information or documentsotin, from any or all of
the following:

(@) the Financial Intelligence Unit;

(b) a supervisor within the meaning of the Anti-MgrLaundering and
Counter-Terrorism Financing Act No. 13 of 2014;

(© the Sanctions Secretariat;
(d) a law enforcement agency;
(e) a domestic regulatory authority;

() a foreign government agency that carries ootfions corresponding or
similar to the functions carried out by a body geiacy referred to in
paragraph (a), (b), (c), (d) or (e).”

23 Section 19 (heading)
Delete the heading, substitute “Suspension and revocation of licences”

24 Subsection 19(1)
After “may”, insert “suspend or”

25 After paragraph 19(1)(a)
Insert

“(aa) if the licensee has contravened a provisiaihe Anti-Money Laundering
and Counter-Terrorism Financing Act No. 13 of 2G4 that
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SCHEDULE
AMENDMENTS OF MUTUAL FUNDS ACT NO. 38 OF 2005

(ab)

(ac)

(ad)

(ae)

26
(@)
(b)
(©)

27

contravention has resulted in the use of an enfoecd measure under
Part 10AA of that Act; or

if the fit and proper criteria are not met@guired under this Act or
Regulations; or

if the Commission is not satisfied of the seunf equity of the mutual
fund; or

if the Commission is not satisfied of the seunf funds used to pay the
capital of the administrator; or

if an administrator fails to comply with sutisen 10A(1), or provides
information under subsection 10A(1) that is nois$attory to the
Commission under subsection 10A(4); or”

Subsection 19(2)

After “ Before”, insert “suspending or”
After “proposed”, insert “suspension or”
After “be”, insert “suspended or”

Sections 23, 24 and 25

Repeal the sections, substitute

“23
@)

Disclosure of confidential information
The Commission may disclose confidential infation if the disclosure:

(€)) is required or authorised by the Court; or

(b) is made for the purpose gberforming a function or exercising a
power under this Act; or

(c) is made to the Financial Intelligence Unit floe purpose of
performing a function or exercising a power undher Anti-Money
Laundering and Counter-Terrorism Financing Act M® of 2014;
or

(d) is made to a supervisor within the meanindhefAnti-Money
Laundering and Counter-Terrorism Financing Act & of 2014
for the purpose of performing a function or exengsa power
under that Act; or
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SCHEDULE
AMENDMENTS OF MUTUAL FUNDS ACT NO. 38 OF 2005

(e) is made to a law enforcement agency for thpqae of
investigating or prosecuting an offence againstnadf Vanuatu
for which the maximum penalty is a fine of at le&$t1 million or
imprisonment for at least 12 months; or

)] is made to a law enforcement agency for theppse of
investigating or taking action under the Proceddsriome Act
[CAP 284]; or

(9) is made to a domestic regulatory authoritytfier purpose of
carrying out its regulatory functions; or

(h) is made to the Sanctions Secretariat for thpgme of performing a
function or exercising a power under the Unitedidiet Financial
Sanctions Act No. of 2017; or

® is made to a foreign government agency in ataonce with
section 24.

(2) A person who contravenes subsection (1) comamitsffence punishable
upon conviction by:

(@) for an individual-a fine not exceeding VT 18lion or
imprisonment for a term not exceeding 5 years,obi;band

(b) in any other case - a fine not exceeding Vmilon.

24 Disclosure to foreign government agency

The Commission may disclose confidential informatio a foreign government
agency if:

@) the Commission is satisfied that the disclossifer the purpose of:

0] performing a function or exercising a power anthe foreign
government agency’s own regulatory legislationjuding
investigating a breach of that legislation; or

(ii) performing a function or exercising a powerden the foreign
jurisdiction’s anti-money laundering and countardesm
financing regulation and supervision laws; or

(i)  performing a function or exercising a powearder the foreign
jurisdiction’s financial sanctions laws; or
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SCHEDULE
AMENDMENTS OF MUTUAL FUNDS ACT NO. 38 OF 2005

(iv)  investigating or prosecuting a foreign seriafi®nce or a foreign
tax evasion offence; or

(V) investigating or taking action under the forejgrisdiction’s
proceeds of crime laws; and

(b) the Commission is satisfied that:

0] the information will be used for a proper regiary, supervisory or
law enforcement purpose; and

(i)  the agency is subject to adequate restrictmms$urther disclosure.

25 Indemnity from liability

No person is subject to any civil or criminal lilyi action, claim or demand for
anything done or omitted to be done in good faittier or for the purposes of this
Act.”

28 Section 27
Repeal the section, substitute

“27  Offences

If a person in compliance or purported compliandd this Act makes a
representation that the person knows to be fals®s not believe to be true, the
person commits an offence punishable upon convidiio

@) for an individual-a fine not exceeding VT 18lion or
imprisonment for a term not exceeding 5 years,obh;tand

(b) in any other case - a fine not exceeding VTiflson.”

29 Transitional provision for certain licensee infomation

(2) This provision applies to a licensee if, imnadly before the
commencement of this Act, the licensee’s licence wdorce under the
Mutual Funds Act No. 38 of 2005.

(2) Within 6 months after the commencement of &ag the licensee must
provide the Commission with the information forelitsee’s licence
required under:

@) paragraph 4(2)(e), (ea), (eb) and (ec); or
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SCHEDULE
AMENDMENTS OF MUTUAL FUNDS ACT NO. 38 OF 2005

®3)

(4)

(5)

(6)

(b) paragraph 5(2)(a), (aa), (ab) and (ac); or
(© subparagraph 8(2)(a)(ii), (iia), (iib) and Jiior
(d) subparagraph 8(2)(b)(ii), (iii), (iv) and (v),

of the Mutual Funds Act No. 38 of 2005 as amendethis Act (‘the
additional information ).

If the licensee does not provide the additiongdrmation as required
under subsection (2), the Commission may by natieeriting to the
licensee revoke the licensee’s licence.

If the licensee does provide the additionabinfation as required under
subsection (2), but the Commission is not satisfvét the additional
information having regard to the matters set oygaragraphs 6(2)(a), (aa)
and (ab), or paragraphs 9(1)(b) and (c), of theudiuFunds Act No. 38 of
2005 as amended by this Act, the Commission mayotige in writing to
the licensee revoke the licensee’s licence.

Subsections 19(2) and (3) of the Mutual FundsMo. 38 of 2005 as
amended by this Act apply to a revocation.

A term or expression used in this item hasstiiee meaning as in the
Mutual Funds Act No. 38 of 2005 as amended byAlis

Mutual Funds (Amendment) Act No. 26 of 2017 15



