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“unit trust scheme” means a scheme established under a trust deed that provides
facilities for the participation by a unitholder, as a beneficiary under the trust, in the
income, profits and gains arising out of the acquisition, holding, management or
disposal of securities or other property.

An expression used in this Act that is used in the Companies Act No. 25 of 2012 has
the same meaning given to it under the Companies Act No. 25 of 2012,

PART 2 — REGISTRATION AND LICENSING
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Registered unit trust scheme
A person must not set up or manage a unit trust scheme in or from Vanuatu unless:

(a) the scheme is registered by the Commission; and
(b) the manager of the scheme holds a licence under section 8; and

(c) the trustee is a licensed trust company under the Company and Trust Services
Providers Act No. 8 of 2010.

A person who contravenes or fails to comply with this section is guilty of an offence
punishable, on conviction, by a fine not exceeding VT 10,000,000 or imprisonment for
a period not exceeding 10 years, or both.

Promotion of unregistered scheme prohibited
A person must not promote an unregistered unit trust scheme in Vanuatu.
For the purposes of subsection (1), a person promotes a unit trust scheme by:
(a) issuing or causing to be issued an advertisement that:
(i) invites persons to take part in the scheme; or

(i) contains information calculated to lead directly or indirectly to persons
taking part, or offering to take part, in the scheme; or

(b) advising or procuring a person in Vanuatu to take part in the scheme.

A person who contravenes or fails to comply with this section is guilty of an offence
punishable, on conviction, by a fine not exceeding VT 10 million or imprisonment for a
period not exceeding 10 years, or both.

Managing or acting as trustee of scheme
A person must not manage a unit trust scheme unless the person holds a valid
manager’s licence.

A person must not act as trustee of a unit trust scheme unless the person is a licensed
trust company under the Company and Trust Services Providers Act No. 8 of 2010.

A person who contravenes or fails to comply with this section is guilty of an offence
punishable, on conviction, by a fine not exceeding VT 10 million or imprisonment for a
period not exceeding 10 years, or both.

Application for a manager’s licence
A person proposing to manage a unit trust scheme must apply to the Commissioner
for a manager’s licence.

The application must:
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The application must also include such other information as may be required by the
Commission.

Additional information

An applicant for a manager’s licence or for the registration of a unit trust scheme must give
the Commissioner any additional information the Commissioner may need to make a decision
on the application.

Manager’s licence
The Commission must issue a manager’s licence if:

(a)
(b)
(c)

(d)

the manager and trustee are independent of each other; and
the manager has sufficient investment knowledge and experience; and

for a manager that is a body corporate — each director and manager of the
proposed manager has sufficient investment knowledge and experience; and

the manager's assets exceed its liabilities.

In determining whether to issue a manager’s licence, the Commission is to have regard
to the following matters:

(a)

(b)

whether the applicant, or a director or manager of the applicant, holds a
manager’s licence under the Insurance Act No. 54 of 2005 or the Mutual Funds
Act No.38 of 2005; and

the financial standing, investment capability and experience of the directors
and managers.

Registration of unit trust scheme
Subject to subsection (2), the Commission may register a unit trust scheme if:

(a)

(b)

(c)
(d)

the scheme complies with the requirements of this Act on:

(i the constitution and management of unit trust schemes; and

(i) the powers and duties of the manager and the trustee; and

(iii) the rights and obligations of the unit holders in a unit trust scheme; and

the trustee is a licensed trust company under the Company and Trust Services
Providers Act No. 8 of 2010; and

the manager holds a valid licence under section 8; and

the Commission has been furnished with a copy of the trust deed and a
certificate signed by a legal practitioner and attached to the trust deed to the
effect that the contents of the deed comply with this Act.

The Commission may register a unit trust scheme if:

(a)
(b)

the application for the registration complies with section 6; and
the Commission is:

(i) satisfied that each key person of the applicant is a fit and proper person;
and

(ii) satisfied of the source of funds used to pay the capital of the applicant.

In deciding whether a key person of the applicant is a fit and proper person, the
Commission must have regard to:
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The notice must:

(a) set out the grounds on which the Commission proposes to cancel the scheme’s
registration; and

(b) state that the manager and trustee have 28 days from the date of the notice to
state why the scheme’s registration should not be cancelled.

The Commissioner must take any representations from the manager and trustee into
account when deciding whether or not te cancel the registration.

Suspension and winding up

The Commission may, for any of the reasons specified in subsection 21(1), issue a
suspension notice requiring the manager to cease the issue or redemption, or both the
issue and redemption, of units under the scheme.

A suspension notice remains in force for one month or a shorter period stated in the
notice, and cannot be renewed.

The Court may, for any of the reasons specified in subsection 21(1), order that:

(a) the manager of a unit trust scheme cease the issue or redemption, or both the
issue and redemption, of units under the scheme on a date specified in the
direction until a later date specified in that or another direction; or

(b) the manager and trustee of a unit trust scheme wind the scheme up by the date
specified in the order.

Injunction
The Court may, on an application by the Commission:

(a) grant an injunction restraining the contravention of any provision of this Act if
there is reasonable likelihood that a person will contravene or repeat the
contravention of the provision; and

(b)  make an order:

(i) requiring that person or another person who appears to the Court to
have been knowingly concerned in the contravention to take the steps
the Court may direct to remedy it; and

(ii) requiring the person to give the Court, accounts or other information
required to assist the Court to determine what profits have accrued and
to determine how any amounts are to be paid or distributed; and

(iii) requiring the accounts or information to be verified as the Court directs.
The Court may make an order under paragraph (1)(b) if it is satisfied that:

(a) the profits have accrued to a person as a result of his or her contravention of a
provision of this Act; or

(b) an investor in the scheme has suffered loss or been otherwise adversely
affected as a result of that contravention.

Restitution order

The Court may, on an application made under section 23, also order the person
concerned to pay into Court, or appoint a receiver to recover from the person, an
amount that appears to the Court to be just, having regard to the facts of the case.
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